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The 47th Annual Conference of the Canadian Council on International Law
(CCIL) was held on November 1st and 2nd, 2018, at Global Affairs Canada in Ottawa.
The theme of this year’s conference, International Law at the Boundaries, allowed a
symposium on the pressures under which the international legal order currently
operates. Experienced speakers from all over the globe and evolving in diversified areas
including criminal law, foreign relations, international humanitarian law, trade and
investment and legal history, touched upon many different subjects that are extremely
relevant in the light of our current political climate.
The CCIL Conference is a key event for all Canadian scholars, practitioners
and students interested in international law. Held annually since 1972, its theme is
always topical and sparks the discussion on current affairs and latest developments in
international law. The first Annual Conference was also held in Ottawa and was themed
New Approaches to International Law.1 At the time, the conference only hosted eighty
attendees, who were mainly academics and government representatives, and the
discussion revolved around a paper written by Allan Gotlieb and Charles Dalfen, 2
raising questions about the foreign policies of former Prime Minister Pierre Elliott
Trudeau’s administration. This year, hundreds of people were present on the morning
of November 1st in the Victoria Hall, reflecting the success of the event.
This article highlights the important issues that were addressed at the 2018
Conference. The diversity of the chosen topics in the following pages are connected by
a common thread: this paper focuses on the transnational challenges pertaining to
human rights, international criminal law and general international public law. Trade
and investment law issues were set aside for purposes of brevity. This review aims at
informing anyone interested in these issues, and in particular those who did not get the
opportunity to attend this national event, by addressing in a rather comprehensive way
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the emerging problems and solutions discussed at the 47 th CCIL Annual Conference.

I.

Setting the tone for a boundary-centered conference

The 2018 edition’s keynote speeches, by Professors Harold Hongju Koh and
Jutta Brunnée, set the tone of the Conference by exploring various topical aspects of
international boundaries. Both took place in the afternoon, respectively on the first and
second day of the event and emphasized the importance of transnational issues within
the current political context.

A.

Keeping multilateralism alive

Mr. Harold Hongju Koh, Professor of law at Yale University and recipient of
the Secretary of State’s Distinguished Service Award for his role as State Department
Legal Adviser, subjugated his audience while discussing Trump’s administration with
much needed humor. The issue of Donald Trump ignoring international law has been
recurrent since his election in 2016, but Mr. Koh emphasized that there is still hope to
have that his conduct will not be imitated by many States and that multilateralism will
continue to prevail.
The President of the United States has created massive disruptions in
international law by multiplying crisis, notably in North Korea and Iran. However,
many institutions are working in the opposite direction and their actions are creating a
pattern that is increasingly difficult to ignore. According to Professor Koh, Trump’s
show of power is inappropriate. The expert used the comparison of Mohammed Ali’s
rope-a-dope signature move to reflect that Donald Trump has been punching himself
out, not only by expending energy and capital on various initiatives, but also by creating
hebdomadary crisis that do not advance his or his party’s chance for re-election. On the
other hand, Barack Obama and Hillary Clinton’s “smart power” doctrine is much more
suitable to address international challenges. This doctrine, which consists of a
combination of “hard” and “soft” power, has been described by the Center for Strategic
and International Studies as “an approach that underscores the necessity of a strong
military, but also invests heavily in alliances, partnerships, and institutions of all levels
to expand one’s influence and establish legitimacy of one’s action”.3 Professor Koh
defended this doctrine and insisted that transnational cooperation between States is
essential to strengthen the rule of law. The increase of authoritarian trends gives rise to
legal and political issues that require to overcome boundaries and ensure an effective
collaboration between States.
Enumerating many of the president’s infamous incidents, such as his goal to
disengage from multilateralism initiatives, his ongoing promotion of unilateralism by
3
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placing “America first”, his absolute disregard for the rule of law and his withdrawal
from global leadership, all while denigrating knowledge, science, and diplomacy,
Professor Koh reassured the audience by stating that there is still hope to have. He
affirmed that Trump’s daily tweets must be differentiated from the concrete actions the
Republicans have actually taken, and that for now, there seems to be more fear than
harm.4
The leading expert in public and private international law, national security
law, and human rights ended his speech with optimistic views of the future as a global
community. Reiterating the importance of doing the right thing, he reminded the
audience that even if something can be considered “lawful”, this does not mean that it
will necessarily be beneficial for our society.

B.

The perenniality of international law amidst change

The second keynote speaker, Professor Jutta Brunnée, Professor of law at
Toronto University, is an expert in international climate change law. Her book
International Climate Change Law5 was awarded the American Society of International
Law’s 2018 Certificate of Merit in a specialized area of international law. She is also
co-author of Legitimacy and Legality in International Law: An Interactional Account
(CUP 2010),6 which received the American Society of International Law’s 2011
Certificate of Merit for preeminent contribution to creative scholarship. 7
Professor Brunnée was consistent with the usual aim of the keynote speeches
of the CCIL as it explored new developments in international law. Titled “Challenging
International Law: What’s New?”, her analysis brushed upon the current challenges of
the international legal order and depicted them in a larger historical, social and political
context.
She assessed that the current dynamics might be understood as a recalibration
of international law. Historically, the more forcefully multilateralism was deployed, the
most tenuous it became, even though human rights have been challenged in many
countries, including Western democratic States. With the current political context, from
Brexit to Trump, to newly appointed Jair Bolsonaro in Brazil, what the international
community is witnessing is rare, but not unprecedented. Even if the very foundation of
international law is currently being disputed, the eminent specialist reminded the
audience that similar crisis have been faced in the past. For instance, the renowned
scholar Wolfgang Friedmann pointed out in 1964 that “in the last half-century, the
nature and structure of international society have undergone fundamental
4
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transformations which, though far from completed, have already profoundly modified
the substance and structure of international law”.8 The international legal system is
continuously capable of evolving, and even if there are concerns about its perenniality,
it is possible to rely on international actors to conserve its solid basis. Even when
universal values are contested, the importance of a shared notion of legality ensures a
certain order in conflictual international interactions.
Similarly to Mr. Harold Koh, Professor Brunnée hopes that the concept of
multilateralism in international law will be envisioned as a collective practice by
scholars, students, practitioners and citizens. When asked by the audience why so little
time was accorded to the topic of climate change in her discourse, she admitted that
even if it should be at the center of our preoccupations, the subject is unfortunately
being diverted by political issues and conflictual international relations. As eloquently
put by the scholar: “one way or another, we are facing a transformation of the
international legal order. We have to be prepared for that”.
Both keynote speakers stressed that the current transformations of the legal
order tend to push international law to its limits, both figuratively and literally. The
featured panelists explored various boundary-related issues showing the limitations of
the current system, thus giving a wide and cross-cutting comprehension of specific
subjects and maintaining a certain consistency throughout the 2018 Conference.

II.

Comparative foreign relations law, an ever-expanding field

On November 1st, the traditional opening plenary presented a discussion
evolving around the emerging field of comparative foreign relations law. The panelists
are contributors to a forthcoming publication by Oxford University Press entitled the
Oxford Handbook of Comparative Foreign Relations Law, edited by Curtis Bradley. 9
The originality of this work stems from the diverse nationalities and backgrounds of
the authors, who compare how different countries and supranational institutions
exercise their authorities in international law issues, such as signing treaties or
withdrawing from them. Further, the field of comparative foreign relations law is
relatively new in the legal sphere and is likely to evolve rapidly in a near future.
The panel, composed of Curtis Bradley (Duke Law School), CharlesEmmanuel Côté (Laval University), Joris Larik (Leiden University) and Hannah
Woolaver (Cape Town University), moderated by Kristen Boon (Seton Hall
University), highlighted the importance of considering governmental customs and
practices, as not all transnational issues are decided before international courts. The
emerging field of comparative foreign relations law will facilitate the practice of
international lawyers, helping them analyze foreign governments’ policies. It will also
help target and determine the authority of certain international bodies to conclude
8
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multilateral agreements. It will further be useful in the examination of the proper role
of courts in transnational cases. As the panelists discussed the margin of discretion
exercised by executive branches and the different approaches of states when applying
international norms, it became clear that domestic policies have an important effect on
geopolitical status of countries and their relations with others. This interesting and
original field of studies that is comparative foreign relations law is a vehicle that can
be used to increase constitutional protection in enforcing respect of international law.
In these tumultuous times, cross-boundary cooperation is crucially needed, especially
when it comes to foreign relations law, to ensure the respect of international
agreements.
The opening plenary paved the way for discussions throughout the conference,
on the necessity of cross-border cooperation between States and non-State actors, as
multilateralism is constantly challenged.

III.

International indigenous law at the boundaries: Historical
rights, topical issues

When it comes to boundaries and international law, many important and
topical issues pertain to the rights of indigenous peoples, and particularly mobility
rights. This topic was addressed by the panel titled “International Indigenous Law at
the Boundaries – Plurinationalism in Theory and Practice: The Example of R. v.
Desautels”. The panel was composed of both law academics and practitioners, namely
Heather Cochran (Officer of the Attorney General of British Columbia), Kerry Sloan
(Faculty of Law, McGill University), John Hopkins (University of Arizona) and Laurie
Sargent (Justice Canada). Oonagh Fitzgerald, from the Center for International
Governance Innovation, chaired the panel.
The rights of indigenous peoples are very topical in Canada as the Truth and
Reconciliation Commission was established in June 2008. The Commission, which
aimed at shedding light on and seeking reconciliation for the human rights violations
perpetrated in the Indian Residential Schools, delivered its report in December 2015.
This report includes ninety-four recommendations, and while some of them have
successfully been adopted, many others have not been or are still in the process of being
implemented today. Prime Minister Justin Trudeau seems to put a lot of faith in the
outcomes of this commission, as he strongly expressed his vision of a plurinational
reconciled state on September of 2017. In this speech, delivered before the United
Nations General Assembly in the context of Canada’s 150th anniversary, he highlighted
many struggles currently faced by indigenous peoples in Canada and envisioned the
United Nations Declaration on the Rights of Indigenous Peoples10 (UNDRIP) as “a way

10
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forward”.11
Barely two months after this powerful speech, on the 28th of December 2017,
British Columbia Supreme Court rendered the judgment R. v. Desautel,12 which is
intrinsically related to the role of boundaries in international law. Heather Cochran,
who was counsel for the appellant in this case, explained the key issues of this case.
Mr. Richard Desautel was a citizen of the United States and a member of the
Lakes Tribe of the Colville Confederated Tribes. He lived on the Colville Indian
Reserve in Washington State in the United States of America, and on the 1st of October,
2010, he shot and killed a cow elk near British Columbia, in Castlegar. He reported the
kill to wildlife conservation provincial officers and was then charged with “hunting
without a license and hunting big game while not being a resident of British Columbia,
contrary to ss. 11(1) and 47(a) of the Wildlife Act”.13 Before the British Columbia
Provincial Court, he argued that he was “exercising an aboriginal right to hunt for
ceremonial purposes guaranteed by [section] 35 of the Constitution Act, 1982”14 and
that “the relevant sections of the Wildlife Act to him constituted an unjustifiable
infringement of that right”. 15 The Court accepted this defence, and Mr. Desautel was
acquitted of all charges on March 27, 2017. Before the British Columbia Supreme
Court, two main questions of law were debated. First, is an aboriginal group that does
not reside in Canada entitled to the constitutional protections provided by s. 35 of the
1982 Constitution Act? Second, is the right asserted by Mr. Desautel incompatible with
Canada’s sovereignty? The reasoning of the Court comprised two steps, Ms. Cochran
explained. Afterwards, the Court adopted a purposive approach in relation to s. 35 and
questioned the legal implications of the term “aboriginal”. It then concluded that “the
Sinixt, of whom Mr. Desautel is a member are an aboriginal people of Canada” 16 and
that Mr. Desautel was therefore entitled the constitutional protections of s. 35. The right
to hunt was judged a necessary mobility right, as “hunting rights necessarily imply to
have physical access”, affirmed Ms. Cochran. Also, the Court proceeded to a review of
the relevant jurisprudence and found that it did not support the view that the Mr.
Desautel’s right was incompatible with the sovereignty of Canada. The Court actually
“consider[ed] it unnecessary and inappropriate to consider the nature and extent of an
aboriginal right to cross the international boundary”. 17 In sum, the ruling of the British
Columbia Provincial Court was upheld and Mr. Desautel’s acquittal was maintained.
Ms. Cochran stressed that even if this decision remains unobserved by now, it
nevertheless constitutes a precedent for other eventual similar cases.
The above-mentioned UNDRIP also has important implications with respect
11
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to indigenous law and boundaries. Its Article 36 proclaims rights for indigenous
peoples, and “in particular for those divided by international borders, [...] to maintain
and develop contacts, relations and cooperation, including activities for spiritual,
cultural, political, economic and social purposes, with their own members as well as
other peoples across borders”.18 Laurie Sargent reminded that even if the Declaration
constitutes soft law and is not legally binding, it is widely perceived as particularly
legitimate due to the circumstances of its adoption. As a matter of fact, it was adopted
by the United Nations General Assembly on September 13, 2007, by an overwhelming
majority of 144 States in favour, 4 votes against and 11 abstentions. Canada cast a vote
against, together with Australia, New Zealand and the United States. Despite this initial
reluctant attitude to the Declaration, Canada’s attitude has changed in recent years, as
shown by the 2017 Prime Minister Trudeau’s speech. Ms. Sargent affirmed that a lot is
currently being done in Canada to implement the Declaration, as recommended by the
report of the Truth and Reconciliation Commission, and that there is hope that the social
context for indigenous communities will ameliorate itself in a near future.
In his intervention titled “Unbounded: Transborder Indigenous Nations and
the ‘Postnational’ State”, Kerry Sloan discussed many of the cross-border issues that
have been faced in the last decades and centuries by Mohawks and Crees due to the
establishment of borders that were not theirs. Historically, indigenous peoples have
been going back and forth the boundaries to meet up. As these cross-borders meetings
often included trade, Canada and the United States were concerned that indigenous
people could supply guns and ammunition on the other side of the border. Therefore,
for decades, Aboriginal peoples faced issues including losses of territory, mobility,
identity and connections. The implementation of the UNDRIP by Canada and the
United States could make a difference in acknowledging the mobility rights of
indigenous peoples. However, new issues will arise if Canada implements the UNDRIP
while the United States does not. At a time when Bill C-262 has successfully passed
the third reading in the Senate on May 30, 2018,19 this eventuality is more likely than
ever before. “What is happening here is a legal dialog”, affirmed Mr. Sloan, and this
issue definitely deserves to be followed closely in the next few months.
The Canada-United States border is not the only one to be porous. John
Hopkins also discussed the situation of the Rio Yaqui Basin and the Yaqui Peoples of
Arizona and Sonora, near the United States-Mexico border. The Yaqui people originate
from the Mexican desert of Sonora, but after many conflicts with this state, they
migrated to North, reaching what is now considered to be Arizona. Most Yaquis now
live in a reservation, and have their own government, law, police and services.
However, they legally remain American citizens and are subject to American law.
Yaquis thus represent a particularly interesting example of the impacts that boundaries
can have on indigenous peoples and of the way it can alter their rights guaranteed in
international law. This particular indigenous group is a perfect example of the
numerous transnational and bilateral challenges that can occur when a border separates
18
19
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a community, and the innovative solutions taken by international lawyers to face those
issues.

IV.

International legal history at the boundaries

Another interesting approach to the complexities of cross-border problematics
was through a historical lens. Chaired by Christopher Waters (University of Windsor),
the panel “New Scholarship in International Legal History” showcased new research
fields within international legal history, thoroughly examining and questioning the
boundaries in international law. First, Beverly Jacobs (University of Windsor, Faculty
of Law) discussed the Haudenosaunee Great Law of Peace as constitutive of
international law before giving the floor to Gary Luton (Global Affairs Canada, Treaty
Law Division) who provided a brief overview of Canadian diplomacy pertaining to
international treaties between 1937 and 2016. Finally, Ali Tejpar (Norton Rose
Fullbright), pointed out Canada’s violations of international law during the 2014–2016
Ebola outbreak. The discussions ended with Jennifer Orange (University of Toronto,
Faculty of Law), who explained how human rights question state sovereignty.
The Great Law of Peace is the oral constitution of the Haudenosaunee
Confederacy, itself composed of six nations, namely the Mohawk, Onondaga, Oneida,
Cayuga, Seneca, and Tuscarora peoples. Beverly Jacobs argues that this constitution is
considered international law. Recorded and transmitted by the media of wampum belts
made of shells coming from the Atlantic sea, traces of these legal norms, that were
transmitted throughout the centuries, still subsist. Marks of early treaties concluded
with colonial powers can also be perceived through these wampum belts. When asked
how the Haudenosaunee culture lives on today, Ms. Jacobs affirmed that it never
stopped existing; it simply has been missing for decades the necessary structures to be
properly enforced. The example of the Great Law of Peace depicts an important limit
of the international legal system as enforcement mechanisms are still absent in certain
spheres.
The Director of the Treaty Law Division at Global Affairs Canada, Gary
Luton, discussed his recent paper titled “A Historical Survey of Canadian International
Treaty Diplomacy”.20 Treaties, he explained, “are central to the concept of diplomacy
in public international law.” Canada’s history when it comes to treaty making is
particularly interesting: its transition from a colony to a Dominion, to a Nation State, is
a historical evolution that is far from being tranquil. However, Mr. Luton’s presentation
focused on the 1967–2016 period, in which Canadian international law treaties
continued to flourish, as they had started to since the post-World War II period. The
number of Canada’s potential treaty partners expanded a lot during this period, and
recent survey data indicates that the 2,026 treaties entered into force between 1967 and
20

Gary Luton, “A Historical Survey of Canadian International Treaty Diplomacy” (2018) 18 CIGI:
Innovation & Productivity (Canada in International Law at 150 and Beyond) 1, online: CIGI
<https://www.cigionline.org/sites/default/files/documents/Reflections%20Series%20Paper%20no.18_
Luton.pdf >.

47th Annual Conference of the CCIL

293

2016. Approximately three quarters of these treaties were bilateral, with the remainder
being multilateral agreements. A decline in multilateral treaty activity towards the end
of the Cold War was followed by an increase in the late 1980s and early 1990s. In sum,
history has shown that the treaty-making activity in Canada, which is arguably the
epitome of the exercise of the State sovereignty, is very much conditioned to external
factors such as financial crises and the international political context.
As important as treaties are in international law, their violation does not
inevitably entail serious consequences. Ali Tejpar, articling candidate at Norton Rose
Fulbright, discussed Canada’s violation of international law during the 2014–2016
Ebola outbreak. He had previously published a paper on this subject in November 2017
with Steven J. Hoffman in the Canadian Yearbook of international law.21 According to
the World Health Organization (WHO), this Ebola outbreak was “one of the most
challenging global health threats the [United Nations] has ever faced”. 22 West African
countries such as Guinea, Sierra Leone and Liberia were affected the most, but
industrialized States were also touched, which led the WHO Director General of the
time, Margaret Chan, to qualify the situation of “Public Health Emergency of
International Concern (PHEIC)”.23 According to Article 43 of the International Health
Regulations (IHR), adopted by State Parties pursuant to Article 21 of the WHO’s
Constitution, in situations of PHEIC, States can adopt health measures that go beyond
the WHO’s recommendations, but only if these measures are supported by three
criteria.24 First, Mr. Tejpar explained, public health rationales must support the State’s
actions. Second, “available scientific evidence of a risk to human health, or where such
evidence is insufficient, the available information including from WHO and other
relevant intergovernmental organizations and international bodies” must be provided.
Third, WHO’s guidance or advice is necessary. In the context of the 2014–2016, at least
fifty-eight States adopted additional health measures including travel bans to and from
Ebola-affected countries. Canada was among these countries. However, Mr. Tejpar
found that the travel restrictions and airport screening policies implemented by the
Canadian government were “contrary to the consensus views of public health
authorities, the best available scientific evidence on disease transmission, and the
WHO’s guidance or advice.”25 In sum, the 2014–2016 Ebola crisis was “a disaster for
the IHR and demonstrated the WHO’s inability to enforce it”, affirmed the speaker.
The last speaker presented a different outtake of cross-border challenges by
presenting an intriguing area of international law, that few practitioners and academics
21
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know about: the reality of international human rights law museums. According to the
International Council of Museums (ICOM), a museum is a
non-profit, permanent institution in the service of society and its
development, open to the public, which acquires, conserves, researches,
communicates and exhibits the tangible and intangible heritage of humanity
and its environment for the purposes of education, study and enjoyment.26

Expert Jennifer Oranges’ intervention focused on human rights museums,
which are a relatively recent phenomenon as they developed in the twenty-five last
years. Now established on a wide range of countries, these museums address many
aspects of human rights, but with a main focus on non-discrimination. According to
Ms. Orange, human rights museums are at the boundaries of State sovereignty, as these
organizations enter into binding agreements with foreign entities, take actions that may
have diplomatic implications, can condemn States’ actions, and sometimes even
intervene to protect artefacts during armed conflict. However, museums are often
controlled by states when their actions interfere too much with their policies: museums
can often face censure or financial cuts; they can even face harassment such as privation
of water and electricity supplies. Ms. Orange concluded that human rights museums
can exist “as long as they do not challenge too much the policies and will of the power
in place in the State in which they operate”, and expressed her increasing skepticism
concerning the actual real powers of human rights museums to challenge the established
power.

V.

Boundaries at the heart of human atrocities: the plight of the
Rohingya

On November 1, 2018, the last panel of the day entitled “The Role of
International Criminal Law and the International Criminal Court in Responding to the
Alleged Crimes Perpetrated Against the Rohingya”, was organized and funded by the
Canadian Partnership for International Justice (CPIJ). This pan-Canadian organization
brings together leading Canadian academics and non-governmental actors to contribute
to strengthening access to justice for victims of international crimes. The Partnership
was actively involved in the recent proceedings pertaining to the Rohingya situation
before the International Criminal Court (ICC), which led it to organize this panel to
discuss the potential role of the ICC in respect to this situation. The panelists were Kyle
Matthews, Executive Director of the Montreal Institute for Genocide and Human
Rights Studies (MIGS) at Concordia University, together with CPIJ Co-Researchers
Payam Akhavan, Professor at McGill University, and Valerie Oosterveld, Professor at
Western Law University. The discussion was moderated by CPIJ Co-Director Fannie
Lafontaine, Professor at Laval University.

26
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Even though this topic is thoroughly discussed in the academia, a brief
contextual setting was in order. The Rohingya are one of the numerous minorities in
Myanmar. While the predominant religion is Buddhism, Rohingya represent the highest
percentage of Muslims in the country. At the beginning of 2017, their number was
estimated at around one million,27 and the majority lived in Rakhine State, which is
near the Bangladesh border. Kyle Matthews emphasized that, as a minority, they have
a long history of being targeted. As soon as Myanmar became independent from Great
Britain in 1948, various measures were adopted to gradually deny their citizenship. As
early as in 1948, the Rohingya were not registered as one of the country’s 135 official
ethnic minorities.28 In 1982, the Citizenship Law officially revoked their citizenship to
the Rohingya, thus creating a whole group of stateless people. The Myanmar authorities
now refuse to use the term “Rohingya” and rather refer to them as “Bengali”, asserting
that they are not Myanmar citizens but illegal immigrants from Bangladesh. In 2017,
the Rohingya were described as the “most persecuted minority in the world” by the
U.N. Special Representative of the Secretary General on sexual violence in conflict,
and it is estimated that 727,000 Rohingya have crossed Myanmar’s border towards
Cox’s Bazar, Bangladesh, between August 5, 2017, and September 27, 2018. 29 Mr.
Matthews explained that the Rohingya situation is of particular interest for Canada, as
Myanmar’s political leader, Nobel Prize winner Aung San Suu Kyi, was conferred an
honorary Canadian citizenship in 2012 for her decades-long fight for democracy in
Myanmar. Thus, facing this major crisis, Prime Minister Justin Trudeau appointed Bob
Rae as Canada’s Special Envoy to Myanmar, who, from October 2017 to March 2018,
assessed the events that led hundreds of thousands of Rohingya to flee their homes. He
produced an extensive report in April 2018. Aung San Suu Kyi later became the first
person to be deprived of the Canadian honorary citizenship, following the unanimous
vote by the Canadian Senate on October 2, 2018.
In recent years and especially in the last few months, an increase in the
intensity of the Rohingya persecution was made possible notably through the
circulation of hate speech on social media. In particular, Facebook’s role in the
proliferation of violence against the Rohingya is blatant: at the beginning of the crisis,
this social media only had two Burmese-speaking content reviews for its over than two
billion users. In March 2018, U.N. Myanmar investigator Yanghee Lee claimed that
Facebook had played an important role in spreading hate speech in this country: “it is
actually the first time ever that the [United Nations] has called out a social media
company for having some role in the atrocities”, Mr. Matthews emphasized. The expert
strongly called for more corporate accountability for organizations such as Facebook
and highlighted their duty not only to react to hate speech, but also to prevent its
circulation by tracking, identifying and exposing potential sources.
What are the options in order to achieve accountability for crimes committed
27
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against the Rohingya? According to Professor Payam Akhavan, “ultimately, individual
criminal responsibility can only be achieved through the International Criminal Court.”
Having extensive knowledge of both the international criminal justice system and of
the Rohingya situation, being a former United Nations Prosecutor at The Hague and
having recently visited the Kutupalong Rohingya refugee camp in Bangladesh, he
emphasized that the question of the ICC jurisdiction in that particular case was as
complex as crucial. The complexity of the legal issue stems from the fact that the
Rohingya are being deported from Myanmar, a State not Party to the Rome Statute of
the ICC, to Bangladesh, which is a state party. This situation led the ICC Prosecutor to
make use for the first time on 9 April 2018 of Article 19(3) of the Rome Statute, to
present to the ICC Pre-Trial Chamber a request for ruling on whether the Court may
exercise jurisdiction over the alleged deportation of the Rohingya people. Members of
CPIJ submitted a request for leave on 25 May 2018, which was accepted on 29 May
2018, and therefore intervened as Amici Curiae in the proceedings. Finally, on the 6th
September of this year, the ICC, significantly drawing on CPIJ’s observations, declared
itself competent to hear of the Rohingya situation. “It [was] the first time that the PreTrial Chamber delivered what is in fact an advisory opinion”, specified Professor
Akhavan, and “Canadian participation in these proceedings was quite important and
significant.” He finally reminded that regarding the crime of deportation, the permanent
or temporary character of the intended deportation is irrelevant. Thus, the subsequent
existence of a repatriation agreement between Bangladesh and Myanmar could not
prevent the responsibility of Myanmar officials to be retained.
In March 2017, an Independent International Fact-Finding Mission was
established in Myanmar by the U.N. Human Rights Council, with the mandate of
establishing “the facts and circumstances of the alleged recent human rights violations
by military and security forces, and abuses, in Myanmar”. 30 Professor Valerie
Oosterveld explained that this fact-finding mission showed that sexual and genderbased violence (SGBV) was not only widespread against the Rohingya, but that it had
been normalized for years before the start of the mass expulsions. “SGBV is used on a
massive and widespread scale in targeting the Rohingya in Myanmar”, she insisted.
Cases of rape and other sexual crimes such as forced nudity and sexual slavery are
rampant, the Rohingya women aged from thirteen to twenty-five years old being the
main targets, including pregnant women. SGBV is often accompanied of other forms
of violence: for instance, victims are often cut and bitten to show branding. According
to Professor Oosterveld, 80% of all survivors interviewed in Bangladesh refugee camps
had been raped and gang-raped, and many victims have become pregnant. Many men
and boys also suffer SGBV, often in detention context.
Professor Oosterveld welcomed the work of this fact-finding mission, as it is
particularly important to collect information and evidence pertaining to SGBV, as close
as possible to the time it was perpetrated, in order to preserve the detail of this type of
violation. However, that evidence needs to be collected in a gender-sensitive way. She
explained that it is important to differentiate the collection of information and the
30
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collection of evidence: while collection of information involves speaking to victims of
SGBV in order to gain a solid picture of what has happened, collection of evidence may
not require speaking to victims of SGBV in order to not contravene the do no harm
principle in evidence collection. “In other words,” she explained, “collection of
information may occur right away, and collection of evidence may require a delay in
speaking to victims of SGBV.”
But why is it useful to collect evidence of SGBV crimes if the Pre-Trial
Chamber of the ICC declared that the Court is competent over the crime of deportation?
The expert presented three main reasons. First and foremost, the existence of SGBV
committed against the Rohingya can constitute evidence to prove that the crime of
deportation took place. Second, the crime of persecution, like the crime of deportation,
can start in one jurisdiction and end in another. Given the fact that the Rome Statute of
the ICC explicitly includes gender as a ground for persecution constituting crime
against humanity, there could be a possibility that the ICC eventually declares itself
competent over the crime against humanity of persecution, building on its decision
based on jurisdiction rendered on September 6, 2018. Third and lastly, the international
criminal law jurisprudence pertaining to other inhumane acts has historically been very
helpful to prosecute the wide range of SGBV that occur and that does not fall within
the ambit of another listed crime. Therefore, it is not impossible that an international
criminal tribunal makes use of this concept in the future to prosecute SGBV that was
and that still is currently being committed against the Rohingya.
Panel chair Fannie Lafontaine concluded the discussion with her view that the
Rohingya situation “exemplifies the promises of international criminal justice as well
as its failures”. The Rohingya persecution, which was notably carried out through a
weapon that know no boundary, namely social media, eventually took the form of
deportation. The jurisdiction of the ICC was an issue until the Court finally declared
itself competent over the crime of deportation, a situation that could also impact on
SGBV, a reality that are still facing the Rohingya people.

VI.

Extradition in Canadian law: Necessary reforms in the light
of the Diab case

The topic of the panel that took place on the morning of November 2 nd, namely
“Extradition After Diab”, was at the intersection between Canadian national law and
international law. The discussion that took place highlighted important boundaryrelated issues pertaining to human rights in Canada in the light of the Diab case. After
an introduction by the panel’s moderator Craig Forcese, law professor at Ottawa
University, panellist Don Bayne presented the key issues of the emblematic Diab case,
which shed light on the serious flaws within the Canadian legal framework of
extradition. Being Diab’s lawyer as well as a renowned criminalist lawyer partner at
Bayne Sellar Ertel Carter Law Firm, Mr. Bayne had extensive knowledge of the case.
Mr. Rob Currie and Ms. Joanna Harrington, respectively professors at the Schulich
School of Law and the University of Alberta, then discussed Canada’s extradition laws
and the pressing need for reform.
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Hassan Diab is a Professor of Sociology at the University of Ottawa. Born in
Lebanon, he lived part of his life in the United States and became a Canadian citizen in
2006. Two years later, on October 8, 2008, the French government requested his
extradition due to his alleged implication of the bombing of a synagogue in Paris in
October 1980.
Mr. Diab’s journey revels the flaws in Canada’s extradition process. The
defendant had to claim his innocence tirelessly, throughout the entire process, even
if the suspect of the bombing was first identified as a man aged forty to forty-five years,
while Mr. Diab was only twenty-six at the time. France’s evidence against him mostly
relied on the expertise of two graphologists, who found resemblance between the
suspect’s writing and what they thought was Mr. Diab’s writing. It was later proven
that the sample analyzed had not even been written by Mr. Diab, but by his wife. In
other words, evidence was cruelly lacking. However, after a lengthy extradition
procedure, a decision was rendered by Canadian authorities in June 2011. The judge of
the Ontario Supreme Court that heard the instance explicitly stated that “the case
presented by the Republic of France against Mr. Diab is a weak case [and that] the
prospects of conviction in the context of a fair trial [...] seem[ed] unlikely”, 31 but that
“[t]he law is clear that in such circumstances a committal order is mandated”.32
Extradition was actually ordered by Canada’s Minister of Justice Rob Nicholson in
April 2012. Mr. Diab’s appeal before the Ontario Appeals Court was unsuccessful and
the Supreme Court of Canada refused to hear the case. Mr. Diab was finally extradited
in France in November 2014, and the investigation continued while he was imprisoned
for three years and two months. Finally, investigation ceased when reliable evidence
was found that Mr. Diab was not in France at the time of the bombing. He was therefore
released due to a “lack of evidence” and returned to Canada in January 2018.
In 1999, a reform of Canada’s extradition legal framework took place through
the adoption of the Extradition Act.33 Even if a reform was needed due to the desuetude
of many Canadian extradition treaties, the 1999 reform was even more so problematic
as it transferred the decisional power from the hands of the judges into those of the
Minister of Justice. In other words, this act “provides a two-stage process for the
extradition of a person facing charges in a foreign country.”34 First, the judicial phase
and second, the executive or ministerial phase.
The judicial phase involves an extradition judge conducting a hearing to
determine whether sufficient evidence exists to justify committal for trial in
Canada. The ministerial phase is triggered if committal is ordered. The
Minister of Justice ultimately decides in his or her discretion whether the
person sought should be surrendered to the requesting state: the Extradition
Act, s. 40(1).35
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This important discretionary power of the Minister arguably opens wide the
doors for State arbitrariness and denial of fundamental rights. Further, the case of
Hassan Diab is especially worrisome as it creates a precedent of extraditing when
investigation is still ongoing in the country of extradition, which is expressly prohibited
by Article 3 of the Extradition Act.
The reform of the extradition legal system should strive to rebalance the role
between the Canadian courts and the Minister of Justice. In particular, extradition
should be guided by fairness, balance and mostly, transparency. As governments have
a commitment to protect basic human rights and the need to consider individuals and
liberty rights should be at the center of preoccupations. Nonetheless, the case of Hassan
Diab exemplified the failure of Canada’s extradition law to achieve fairness in a manner
that is consistent with the principles of fundamental justice, in such a way that the need
for reform is incontestable. It is interesting to note that both academics and practitioners
joined forces to denounce the profound problems in the Canadian domestic extradition
laws and both urged for change.
This panel focused on extradition law but revealed simultaneously the political
and legal difficulties that lie within bilateral agreements. Diplomatic considerations are
assessed in such cases and clear legal solutions should be put in place preemptively to
ensure that both rights and freedom are respected.

VII.

The Security Council: An organ in crisis?

Maintaining peace and security is an overarching goal of the international
community as a whole. The main organ entrusted with this responsibility is the United
Nations Security Council (UNSC). However, according to many, this organ is currently
facing important challenges and is arguably caught in a permanent crisis. This panel,
entitled “Is the Security Council in Crisis?” allowed experts Eran Sthoeger, Greg Fox
and Kristen Boon to express the interesting point of view that the UNSC is not in crisis,
even though it faces important challenges, notably in relation to four areas. First, the
Council has been taking different views than the International Court of Justice (ICJ).
Second, the functioning of the Council including the veto powers allowed to specific
States can arguably hinder its ability to take concrete action when needed. Third, the
UNSC’s position when it comes to the use of force is unclear. Fourth, as far from being
in crisis, the UNSC produces Resolutions who are consistently respected by States, in
such a way that they can constitute customary international law. According to panelists,
even given these controversial aspects of the UNSC’s action, this organ still cannot be
considered to be in crisis. But first and foremost, the role and power of the UNSC were
presented as a reminder and basis for the debate to come.
According to Article 39 of the UN Charter:
The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations,
or decide what measures shall be taken in accordance with Articles 41 and
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42, to maintain or restore international peace and security.36

This organ enjoys a wide authority as it is the only body in the world with the
power to authorize the use of force.
The Council may [also] decide what measures not involving the use of armed
force are to be employed to give effect to its decisions, and it may call upon
the Members of the United Nations to apply such measures. These may
include complete or partial interruption of economic relations and of rail, sea,
air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.37

Mr. Eran Sthoeger, Policy Analyst at Security Council Report, argued that an
important controversial aspect of the Security Council’s action is due to the fact that in
certain cases,38 this organ has taken different views than those of the International Court
of Justice. This reality has given rise to continuous debates on whether the Security
Council should follow or not the ICJ’s jurisprudence, or vice versa. On one hand,
actions taken by the Council against the Court’s jurisprudence can be viewed as unjust
and lacking legitimacy, which can arguably put the Council in a situation of crisis. On
the other hand, Mr. Sthoeger rather considered it understandable that the Council and
the International Court of Justice share different views, as the former organ is political
while the latter is judicial, and both share different mandates. According to him, the
Council must not be subject to any limitation in the pursuit of its mandate to restore
international peace and security.
Mr. Sthoeger also presented that the veto powers granted to five States in the
UNSC do not have negative effects on the council’s ability to be efficient. On the
contrary, it can help the UNSC operate consistently in some situations, such as in the
case of Iraq: the Council refused to authorize the use of force and even if the invasion
happened, it had voted consistently. To say that the Security Council is achieving its
goal of maintaining international peace and security, when reality indicates that state
parties are unable of reaching consensus, seems slightly farfetched. As for the topic of
climate change, Mr. Sthoeger foresees negative impacts on conflict with the rising of
sea levels and temperature. He suggested that it will become a root cause of
international and internal conflicts, naming as examples desertification and famine. The
actions that may be taken by the Council are linked to the degree of control the
international community actually wants it to have. If more and more desolating
consequences are expected, such as submerged islands or the escalating numbers of
refugees fleeing their country, the Security Council might consider the issue of climate
change as a peace and security concern and might eventually take concrete actions if
state parties collaborate.

36
37
38

Charter of the United Nations, 26 June 1945, Can TS 1945 no 7, art 39.
Ibid, art 41.
The Security Council has notably taken opposite views to those of the ICJ in its Resolution 1368 (2001)
(on individual or collective self-defence), UNSCOR 4370th Mtg, UN Doc S/RES/1368, and Resolution
2249 (2015) (concerning the territory under the control of the Islamic State of Iraq and the Levant)
UNSCOR 7565th Mtg, UN Doc S/RES/2249.

47th Annual Conference of the CCIL

301

Greg Fox, Professor and renowned authority on international law and
international organizations, discussed the position of the UNSC when it comes to the
right of a government to invite another state to assist it in the use of force in a noninternational armed conflict. He highlighted an important conflict on two schools of
thought. On one side, the Nicaraguan view, shared by the Institut de droit international
(IDI), implies that a government has the right to invite another state to assist it in the
conduct of hostilities in a non-international armed conflict. The consent of the State
precludes the wrongfulness of this conduct, which would otherwise amount to a
violation of Article 2(4) of the Charter of the United Nations. The Security Council
must not be seen as being in crisis, as this type of intervention of a state on the territory
of another state is perfectly legal and must not be seen as the UNSC’s failure to act.
Another controversial aspect of the UNSC’s use of force pertains to the existence of its
right to assist or restore democratically an elected regime. Professor Fox embraces the
Democratic Legitimacy view and affirms that the UNSC has such authority. Finally,
the power of the Council to counter-attack by terrorist groups or their affiliates is also
debated. Again, Mr. Fox considers that the Anti-Terrorist view permits to counterattack by terrorist groups or their affiliates, but this view is very controversial and there
seems to be no agreement in the academic world. Professor Fox studied forty-four cases
to monitor the Security Council’s reactions to each view and found that the UNSC tend
to favour the Anti-Terrorist view even if the results of his research did not show a clear
trend. The conclusion of his analysis tended to emphasize that in reality, it is impossible
to say categorically that the Council clearly supports a particular view. Mr. Fox also
emphasized the importance of the practice of the Security Council, as it helps to better
understand the customary rules of international law, a topic that followed his
intervention.
It was Kristen Boon, Professor at Seton Hall Law, that explored the role of the
Security Council as creating customary international law. Her study was designed to
verify whether or not there were patterns across time and place that showed the creation
of legal norms by the Security Council. Professor Boon proposed that there was
consistency over time and in a geographical perspective, and thus, she deemed essential
to consider the resolutions of the Security Council as customary international law. Even
stating that it is uncontroversial that a resolution can create law, she presented her
argument by offering, as an example, Resolutions 748 (on the embargo against the
Libyan Arab Jamahiriya),39 2077 (regarding piracy in Somalia),40 1546 (which
endorsed the formation of a sovereign Interim Government of Iraq and welcomed the
end of the occupation),41 and 2127 (which imposed an embargo on arms against the
Central African Republic).42
The panelists ended the discussion by examining Germany’s future
participation in the Security Council, as the country will join the council this year. As
for the solution of enlarging state representation in the Council, they proposed that it
39
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would have negative impacts, as discussions would become lengthier and would have
a counterproductive effect. They also explored the possibility of the addition to the
Council of an African country. Mr. Sthoeger argued that this inclusion, which would
entail giving the power of veto to this new member, would be highly problematic. He
explained his position by arguing that it is already difficult to reach consensus with five
permanent members: adding an additional sixth one would heighten even more
consensual decisions. Panellists generally agreed that adding member States to the
Council was not a solution to improve its functioning.
In sum, the experts answered negatively to the question of whether or not the
Security Council is in crisis. It is regrettable that Mr. Mohamed Helal, Assistant
Professor of law at The Ohio State University Moritz College of Law and specialist in
international public law, was not let into Canada to present his conference, as his
presence could have brought a supplementary opinion to the debate.

VIII. What respect for international humanitarian law in
partnered warfare?
The last panel of the 47th CCIL Conference touched upon an original aspect of
boundaries in international law, as it discussed the respect of international humanitarian
law (IHL) in partnered warfare. Partnered warfare can be defined as “activities in
support of Parties to armed conflict.”43 Since the undertaking of international
obligations is the result of the exercise of a state’s sovereignty, the increasing
prevalence of partnered warfare naturally asks the question of the law applicable to a
state who supports a party to an armed conflict when this party and the supporting state
are subject to different international obligations. In particular, what can states do to
promote respect for IHL in situations of partnered warfare? This difficult question was
at the heart of this panel’s debate. It has to be noted that since discussion was held under
Chatham House Rules, it is not possible to disclose who said what, and this paper will
only report the outcomes of this panel with due discretion.
Panellists were first asked the most effective measures that can be taken by
states to encourage both States or non-State actors to respect the law of armed conflict
during partnered operations. The importance of efficient communication channels
between partners at all times of the partnership’s life, including the sharing of
outcomes, objectives and best practices, was highly emphasized. Discussions about
achievements and methods to reach those goals were considered important, as well as
the establishment of written agreements, as those can be referred to over time. Also, the
importance of knowing the partners as well as possible was deemed crucial notably in
order to build the capacity to detain. Western States tend to avoid responsibility, and
therefore are reticent to detain prisoners on the territory of partners. It might thus be
43
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essential for them to carry on capacity-building and training activities with their
partners to avoid violations of IHL in detention. Finally, one panelist stated that the
way a state fights and the norms it chooses to respect on the field reflect the values of
its government and society, and values can be compared to a “north star” States will
always move towards to. Therefore, the sharing of values with partners might be the
most important thing in order to respect IHL in partnered warfare, and every country
should lead by the example, notably by advocating its values and supporting civil
society and organizations.
The second question asked concerned the biggest obstacle when addressing
compliance to IHL, and the ways to overcome this challenge. From the outset, panelists
expressed the view that actual conflicts tend to be “non-ending conflicts”, which
constitutes a major difference with the past conflicts that have stricken humanity
throughout time. According to a panelist, internal armed conflict passed from thirty in
2001 to seventy in 2018, an increase that goes in hand with the proliferation of emerging
armed groups. The problem is that some of these groups are not necessary well
organized and might not have a solid chain of command. This reality can make the
establishment of an effective communication channel more challenging, thus making
respect for IHL more difficult. Further, it can also make effective accountability more
complex to achieve, which may encourage the group to fight in impunity. Prevention
through communication plays an important role, and all parties must have a clear
understanding of the limits of the partnership and of the goals shared by all before
starting the operation. Another recurrent problem can be the wish of partners to limit
their own liability. States tend to fear the actions their partners could commit on their
own territory within the partnership, therefore engaging their responsibility. A strong
leadership and influence are needed within the partnerships to avoid violations of IHL.
Following up on the previous answers, the third and last topic concerned the
issue of partnered operations and if joining forces could blur the line of accountability.
Answers to this question were mitigated. A consensus was reached that degrees of
accountability depend on many factors, notably on the nature of the partnership (e.g. if
it is transactional, patron-client, proxy relationship, coalition type or other type), the
actual type of assistance (such as material aid, advising, information), and the command
and control (who has effective control of the troops, what is the relationship between
the donor and partner). One of the panelists highlighted that in the absence of a shared
normative framework within the partnership, it is hard to know how to use IHL and
most importantly, how to implement it.
Issues addressed by the panel were complex and could have required more
time to be discussed thoroughly. For example, it would have been fascinating to discuss
the impacts of new technologies in partnered warfare, as these technologies constitute
new means of warfare and new communications channels, thus highlighting the
obsolescence of boundaries when it comes to modern war. Another interesting topic
would have been the extraterritoriality of human rights and how foreign armies apply
this legal regime when intervening in other countries.
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Concluding remarks

Boundaries are directly related to the exercise of state sovereignty, which is
crucial in all spheres of international law. This being said, International Law at the
Boundaries, far from referring to an abstract concept, was an excellent theme to gather
a whole range of topical issues pertaining to international law in 2018. The current
context of globalization, which leads to an increased porosity of boundaries, gives birth
to a number of new issues, notably relating to extradition, treaty-making, partnered
warfare, the action of the Security Council, the protection of international health, and
the protection and respect of minorities such as indigenous and Rohingya peoples.
Panellists of the 47th CCIL Conference brilliantly addressed these issues through
different lenses such as foreign relations law, public law, history, as well as through
international criminal and humanitarian law. Boundary-related challenges are thus
extremely diverse and intersectional and allowed the Conference to reach a broader
audience.
The phenomenon of globalization and the development of new technologies
mark the beginning of a new era in international law. More than ever, international
actors are required to adapt rapidly and envision original solutions to modern problems
that have never yet been faced. Reaction to emergent issues is the precise rationale
behind the existence of the CCIL Conference, as it was also demonstrated in 1972, at
the very first conference, when panelists envisioned new approaches to international
law. Following this first conference, Emeritus Professor Donald M. McRae formulated
the following statement:
It is hoped, [...] that future conferences and other activities sponsored by the
Canadian Council on International Law will continue the overall high
standard set by the 1972 Conference. If so, international lawyers in Canada
can look forward to a richer and more satisfying environment for their
discipline than perhaps has been available in the past.44

McRae’s hope has arguably become true, as the high standard set in 1972
never lowered, thus contributing to create an environment conducive to the practice of
law in Canada. It could be added that this environment benefits not only international
lawyers, but also students: as a matter of fact, the CCIL now annually recruits student
rapporteurs and bloggers, who report on various sessions on CCIL’s website and on
other media. Many students also have their attendance funded by external
organizations: the Canadian Partnership for International Justice, notably, puts together
every year a delegation of students who write blog posts on various platforms following
their attendance. This illustrates the fact that the CCIL Conference has become an
unmissable event for jurists as well as other professionals or future professionals, and
that its influence reaches a much wider audience than only the attendees to the
Conference.
The international community is currently witnessing a shift in the dynamics of
international law. This change derives from an uprising of nationalist discourses in
44
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many countries and from a schism in the traditional and historical “big players”, as the
latter are yielding their power to new power States. It this context, consensus between
States can seem harder to achieve. But there is still hope to have: despite frequent
disruptions, the international legal system still strives to achieve accountability and the
creation of the ICC just two decades ago is an outstanding example of State cooperation
that appeared impossible not too long ago. International institutions can and will
address increasingly complex cross-border issues that arise, and collaborative work will
be crucial to their success. This CCIL Conference is one of many examples of the legal
community reuniting to discuss the current problems to better envisage proactive
solutions. This Conference is definitely a terrific platform that is as relevant in 2018
than it was in 1972.

